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Open  Shop  Editorials 


AMERICAN  FEDERATIONIST,  NOVEMBER,  1903 

THE  OPEN  Is  it  stupidity  or  hypocrisy  ?   We  are  inclined 

SHOP— BRAZEN  to  think  that  all  this  "crusade"  by  the  Parry- 
HYPOCRISY !  led  manufacturers  and  their  mouthpieces  o£ 

the  press  in  favor  of  the  ''open  shop,"  or  the  refusal  to  recognize 
or  deal  with  unions  as  business  bodies  having  labor  and  services, 
to  sell,  is  the  product  of  conscious  hypocrisy,  but  it  is  not  impos- 
sible that  some  of  those  who  have  joined  it  are  really  stupid 
enough  not  to  see  the  absurdity,  the  self -stultification,  the  brazen 
dishonesty  of  this  proposition. 

The  public  has  read  the  address  recently  issued  by  the  Execu- 
tive Council  of  the  American  Federation  of-  Labor,  and  knows 
our  position  on  the  open  shop  question.  It  also  knows  some- 
thing of  the  attempt  of  plutocracy  to  misrepresent  President 
Roosevelt's  attitude  toward  unionism.  This  order  in  the  Miller 
case,  which  had  no  application  to  any  service  or  establishment 
other  than  governmental,  was  tortured  into  something  like  a 
general  principle  or  rule  of  action  for  all  employers.  This  miser- 
able attempt  has  failed,  and  even  capitalistic  papers  have  been 
compelled  to  point  out  to  their  readers  that  under  no  circumstance 
can  the  order  or  its  influence  be  construed  to  apply  to  private 
business. 

We  do  not  propose  to  discuss  here  the  merits  of  the  Miller 
case.  But  the  manner  in  which  that  case  has  been  used,  exploited, 
and  abused  by  enemies  of  organized  labor  must  go  far  to  con- 
vince even  the  skeptical  that  the  "open  shop"  cry  is  hypocritical. 
Nevertheless,  for  the  enlightenment  of  honest  ignorance  that  may 
be  deceived  by  this  capitalistic  trick,  we  will  subject  the  open 
shop  proposition  to  serious  examination. 

The  open  shop  is  represented  as  the  embodiment  of  a  great 
principle — the  principle  of  equal  rights  and  equal  opportunity. 
The  Declaration  of  Independence,  the  Constitution,  the  Bible, 
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are  quoted  in  support  of  the  open  shop.  Organized  labor  is 
denounced  in  the  bitterest  terms  for  daring  to  demand  so  unpa- 
triotic, un-American,  and  immoral  a  thing. 

But  the  open  shop  proposition  implies  that  organized  labor 
must  give  up,  not  a  special  privilege  improperly  held,  but  the 
common  and  fundamental  right  to  refuse  to  work  with  non-union 
men.  Why  should  labor  give  up  this  legal  and  moral  right  ?  The 
right  is  of  the  same  class  and  importance  as  the  right  to  quit 
work.  It  is  fundamental.  To  give  it  up  would  be  to  restore 
slavery,  and  to  make  slaves  of  the  most  skilled  and  competent  of 
American  workmen. 

And  why  should  not  the  union  man  work  with  and  beside 
the  nonunion  man?  That,  frankly,  is  none  of  the  employer's 
business.  Labor  is  under  no  obligation  to  justify  its  likes  and 
dislikes  to  him.  We  w^ere  constantly  told  that  supply  and  demand 
regulated  the  emplo3^ment  of  labor,  and  that  the  market  was  free 
and  should  remain  so.  This  being  the  case  (we  grant  it  for  the 
argument's  sake),  the  workman  may  say  to  the  employer  that 
he  will  not  work  for  him  except  on  certain  terms,  which  terms 
may  include  an  agreement  on  the  employers'  part,  to  engage  no 
men  obnoxious  to  them. 

These  propositions  can  not  be  denied.  No  one  has  been  hardy 
enough  to  contend  that  union  men  may  be  compelled  to  work  with 
non-union  men,  or  that  the  former  may,  by  law  or  judicial  pro- 
cess, be  prohibited  from  striking  against  the  employment  of  the 
latter.  In  view  of  these  facts,  what  life  or  meaning  is  there  left 
in  the  "open  shop"  proposition? 

Now,  let  us  consider  this  proposition  from  the  employer's 
point  of  view — and  not  necessarily  the  reasonable  and  fair  em- 
ployer. Take  our  violent  and  harmless  friend  Parry  and  his 
admiring  disciples.  This  band  of  capitalistic  agitators  believes 
that  labor  unions  are  criminal  conspiracies,  "organized  mobs." 
They  discriminate  (or  would  discriminate,  if  they  had  the  cour- 
age and  industrial  power)  against  all  union  men.  Suppose  they 
should  declare  that  on  no  account  will  they  give  employment  to 
a  man  known  to  be  identified  with  any  union.  We  should  in- 
stantly recognize  their  right  to  adopt  this  policy,  to  threaten  us 
with  it,  to  go  over  the  country  urging  other  employers  to  do  like- 
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wise.  We  have  no  thought  of  claiming  any  privilege  for  labor 
Avhich  we  deny  to  capital — plutocratic  editors  please  note,  digest, 
copy,  and  remember. 

But  what  would  those  patriotic  and  "American"  defenders  of 
the  open  shop  say  to  Parry?  "If  the  union  shop  is  immoral  or 
against  the  general  interest,  the  non-union  shop  is  equally  so." 
Therefore,  Parry  would  have  to  divide  his  work  fairly  between 
unionists  and  non-unionists.  This  right  to  favor  his  "scab" 
friends  would  be  gone. 

A  remarkable  conclusion,  we  think.  Does  any  advocate  of 
the  open  shop  accept  it,  and  would  he  apply  it  to  Parry  and  all 
other  employers  angry  and  hostile  toward  unionism?  Certainly 
not!  The  unionist  may  not  demand  the  union  closed  shop,  but 
the  employer  may  insist  upon  the  non-union  closed  shop.  This 
is  the  position  of  our  enemies.  Can  we  credit  them  with  honesty, 
with  ignorance?  We  conclude  that  the  agitation  is  hypocritical 
on  the  part  of  the  majority  of  the  employers  and  editors  who  are 
carrying  it  on. 

As  was  pointed  out  in  the  open  letter  issued  by  the  Executive 
Council  of  the  American  Federation  of  Labor,  we  do  not  deny 
the  right  of  the  non-union  man  to  work  where,  when,  and  for 
whomsoever  he  pleases.  We  simply  insist  upon  the  same  right 
of  all  union  men  to  refuse  to  associate  with  them  in  factory  or 
in  the  club,  and  we  insist  upon  our  right  to  tell  employers  that 
they  must  have  either  union  shops  or  non-union  shops.  They 
will  not  bully  us  into  working  under  objectionable  conditions  by 
affecting  to  believe  in  any  straw  and  impossible  "principle."  If 
they  want  our  labor,  they  must  make  it  pleasant  for  us  to  work 
for  them. 

In  short,  the  whole  question  is  really  one  of  economic  strength. 

Where  unionism  is  weak,  the  open  shop,  or  even  the  non- 
union shop,  will  prevail. 

Where  organized  labor  is  strong  enough  to  obtain  just  and 
decent  treatment,  and  where  it  is  able  to  supply  the  normal  de- 
mand for  the  best  labor,  the  employers  will  unionize  their  shops 
with  good  grace  and  drop  the  open  shop  humbug. 

The  rabid  employers  are  teaching  the  still  unorganized  work- 
men the  importance  of  unity,  harmony,  and  effective  cooperation. 
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AMERICAN  FEDERATIONIST,  JUNE,  1904 

IVIORE  OPEN  Some  months  ago  we  had  occasion  to  pay  our 

SHOP  respects  to  the  hypocritical  champions  of 

HYPOCRISY.  ''Americanism"  as  embodied  in  the  open  shop. 

We  advanced  some  arguments  which  our  friend,  the  enemy,  has 
cautiously  neglected  to  consider.  The  opposition  newspapers 
continue  to  descant  upon  the  glories  of  the  open  shop,  but  they 
take  good  care  to  stick  to  assertion  and  dogma. 

This  is  not  an  exceptional  policy  on  their  part.  The  same 
course  has  been  pursued  in  connection  with  injunctions  and  with 
the  question  of  boycotting.  These  newspapers,  and  those  who 
control  them,  believe  that  whether  you  can  fool  all  the  people  all 
the  time  or  not,  you  can  fool  all  those  who  are  blinded  by  self- 
interest  and  who  enjoy  being  fooled. 

Some  time  ago  the  Clothing  Manufacturers'  Association,  in 
national  convention  at  Philadelphia,  adopted  open-shop  resolu- 
tions, which  have  since  been  held  up  in  scores  of  articles  and 
speeches  as  a  model  of  American  fair  play,  justice,  and  wisdom. 
We  are  willing  to  believe  that  some  of  the  clothiers  were  honest 
in  this  expression  of  their  alleged  principles,  but  they  have  yet  to 
learn  the  elements  of  the  science  of  free  and  constitutional  gov- 
ernment. The  majority  of  the  open-shop  agitators  are  conscious 
hypocrites. 

The  National  Association  of  Clothiers  says : 

The  closed  shop  is  an  un-American  institution.  The  right  of  every 
man  to  sell  his  labor  as  he  sees  fit,  and  the  freedom  of  every  employer  to 
hire  such  labor  are  given  by  the  laws  of  the  land,  and  may  not  be  affected 
by  affiliation  or  non-affiliation  with  any  organization  whatever. 

This  is  rank  nonsense,  and  self-contradictory  nonsense  at  that. 
The  ''closed  shop,"  or  more  properly  speaking,  the  Union  Shop, 
is  an  American  institution — as  American  as  the  Clothing  Manu- 
facturers' Association. 

The  right  of  every  man  to  sell  his  labor  as  he  sees  fit,  and 
the  freedom  of  every  employer  to  hire  such  labor  have  nothing 
whatever  to  do  with  the  case.  The  union  shop  does  not  in  any 
sense,  per  se,  involve  a  denial  of  these  admitted,  recognized,  and 
unquestioned  rights.   Nay,  it  involves  an  afHrmation  of  them. 
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The  law  of  the  land  gives  the  employer  the  right  to  hire  any 
labor  he  can  get. 

The  law  does  not  give  the  employer  the  freedom  to  impress 
workmen,  to  enslave  them,  to  drag  them  into  his  factory  on  any 
terms  he  chooses  to  grant  them  in  the  exercise  of  his  ''benevo- 
lence."  He  has  the  right  to  bid,  to  make  a  contract. 

But  the  workman  has  the  same  rights. 

The  trouble  with  the  "masters"  is  that  they  are  not  willing  to 
recognize,  in  their  hearts,  the  employes'  right  of  contract. 

The  employers  still  regard  the  workman  as  a  servant  and  in- 
ferior, and  when  he  asserts  his  rights  as  a  free  man  he  is  accused 
of  tyranny  and  "dictation." 

Now,  since  every  man  has  the  right  to  sell  his  labor  as  he 
sees  fit,  he  has  the  right  not  to  sell  it  to  the  employer  who  wants 
an  "open  shop." 

Every  man  has  the  right  to  say :  "I  will  not  work  for  you 
unless  you  make  a  contract  with  the  union  to  which  I  belong,  and 
agree  to  employ  none  but  members  of  that  union."  To  say  that 
he  may  not  say  this  is  equivalent  to  saying  that  he  must  sell  his 
labor,  not  as  he  sees  fit,  but  as  the  employer  sees  fit. 

We  again  challenge  those  sturdy  (?)  "Americans,"  the  advo- 
cates of  the  open  shop,  to  refute  this  argument.  If  they  can  not 
refute  it,  they  should  in  decency  hold  their  peace  and  never  again 
bamboozle  their  readers  by  twaddle  about  "liberty"  as  represented 
by  the  open  shop. 

And  here  is  another  question  for  the  powerful  intellects.  If 
the  union  shop  is  un-American,  then  the  employer  who  finds  it  to 
his  advantage  to  employ  union  labor  exclusively,  to  make  a  con- 
tract with  a  reputable  body  of  men  and  eliminate  the  possibility 
of  strikes,  disputes,  factions,  etc.,  has  no  right  to  make  such  a 
contract !    Why  not  ?    Tell  us,  Parryized  "American"  patriots ! 

A  manufacturer  may  buy  all  his  raw  material,  all  his  machin- 
ery, from  one  company.  No  one  is  idiotic  enough  to  tell  him  that 
he  must  patronize  a  dozen  different  companies.  Why  may  he  not 
buy  all  his  labor  of  one  union?  He  may  close  his  shop  to  all 
manufacturers  of  raw  material  except  one ;  he  may  not,  if  he  be 
"American,"  close  his  shop  to  all  workmen  but  those  who  are 
members  of  a  given  union  which  offers  to  supply  him  with  labor. 
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We  ask  once  more,  why  not?  Echo  answers,  "why  not?"  The 
hypocritical  or  humbugging  enemies  of  trade  unions  have  no 
answer. 

So  much  for  this,  for  the  open  shop  nonsense  is  general.  As 
to  our  friends,  the  clothiers,  fair  newspapers  have  pointed  out 
that  even  those  who  do  not  like  the  union  shop  prefer  it  to  the 
sweat  shop.  We  quote  the  following  from  the  Boston  Transcript, 
a  conservative  and  dignified  newspaper : 

Some  years  ago,  when  the  shops  were  "free  and  open,"  the  employ- 
ment of  an  American  in  the  clothing  shops  was  the  exception.  The  gar- 
ment maker  took  advantage  of  unrestricted  immigration,  and  filled  the 
sweat  shops  with  the  cheap  labor  of  distressed  European  refugees  until 
the  conditions  became  so  appalling  that  society  stepped  in  and  laws  were 
enacted  to  improve  the  sanitary  condition  of  the  shops  and  limit  the  hours 
of  labor  of  women  and  children.  The  manufacturer  who  had  brutalized 
the  clothing  operatives  by  taking  advantage  of  the  supply  of  labor  in  the 
market,  was  compelled  to  halt  by  the  exercise  of  a  vigorous  humane  public 
sentiment,  not  by  their  own  disposition. 

Now  it  is  all  very  well  to  talk  about  the  "old  American  system"  and 
win  a  little  applause  for  seeming  patriotism,  but  it  is  not  within  reasonable 
comprehension  that  a  return  to  the  primitive  conditions  of  clothing  manu- 
facture in  this  country  is  possible.  The  sweat  shop  is  distinctly  un- 
American,  and  anything  which  tends  to  bring  it  back  must  be  resisted  by 
an  enlightened  public  sentiment.  Indeed,  if  we  are  to  return  to  a  distinctly 
American  system  we  must  go  back  of  the  sweat  shop  to  the  time  when 
the  wool  was  cut  from  the  back  of  the  sheep,  carded,  and  spun  and  the 
clothing  made  at  home. 

All  of  this  is  very  pertinent  and  most  refreshing.  The  sweat 
shop  is  really  un-American,  and  who  aboHshed  it?  The  patriots 
who  met  at  Philadelphia  and  ''resoluted"  for  the  Parry-packed 
galleries?   Not  if  our  memory  is  good. 

The  unions,  through  the  "closed"  shop,  abolished  the  sweat 
shop  and  secured  for  the  garment  workers  the  right  of  contract, 
an  ''American"  right,  and  decent  conditions. 

The  sweat  shop  is  ''open"  to  disease,  filth,  and  injustice,  and 
closed  to  humanity,  health,  and  public  security.  It  will  not  be 
restored;  the  unions  will  see  to  that.  And  we  think  they  will 
have  the  support  of  the  really  intelligent,  sincerely  patriotic 
"Americans." 
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AMERICAN  FEDERATIONIST,  JULY,  1904 

JLDIGIAL  JLIV1BLE  Plutocratic  lawyers  and  agents  of  secret 
ON  THE  societies  or  anti-union  employers,  that  is,  of 

*'OPEN  SHOP."  employers  who  want  the  right  of  combination 
for  themselves  while  denying  it  to  labor,  have  been  keenly  desir- 
ous, in  fact,  absolutely  determined,  to  obtain  from  some  subserv- 
ient court  of  high  jurisdiction  a  decision  holding  the  union  shop 
to  be  an  unlawful  and  criminal  institution,  and  contracts  between 
employers  and  organized  employes  void  and  contrary  to  public 
policy.    At  last  they  have  succeeded. 

They  have  secured  a  decision,  after  their  own  heart,  from  the 
appellate  court  of  Cook  County,  Illinois.  The  opinion  was  writ- 
ten by  a  judge  who  is  popular  and  respected,  and  from  whom 
better  sense  and  knovv^ledge  of  legal  principles  might  have  been 
expected  But  so  shallow,  arbitrary,  and  unintelligent  is  the  opinion 
that  even  the  leading  Chicago  newspaper.  The  Tribune,  conserva- 
tive as  it  is,  could  not  stomach  it.  We  shall  show  that  the  opinion, 
so  far  as  it  deals  with  the  closed  shop  question,  is  impertinent 
and  gratuitous,  and  that  the  court  went  out  of  its  way  to  deal 
with  a  matter  that  was  not  properly  before  it. 

The  question  was  that  strikers  had  been  sentenced  to  jail  for 
contempt  of  court,  the  contempt  consisting  of  alleged  violation 
of  an  injunction  against  picketing  and  various  other  things.  The 
defendants  denied  that  they  had  used  force  or  intimidation  of 
any  sort,  and  asserted  that  they  had  been  peaceable  and  reason- 
ably persuasive.  The  court  thought  that  the  evidence  showed  a 
different  state  of  affairs;  that  threats,  insults,  and  abusive  lan- 
guage had  been  employed  by  the  defendants,  with  the  result  that 
the  business  of  the  complainant,  a  manufacturing  company,  had 
been  seriously  and  injuriously  interrupted. 

The  facts  in  this  case  are  for  the  time  being  unimportant,  and 
the  question  of  contempt  does  not  now  concern  us.  What  we 
want  to  point  out  is  that  the  court  had  nothing  to  do  with  the 
cause  of  the  strike,  or  with  the  kind  of  contract  which  had  existed 
between  the  strikers  and  the  company. 

But  the  court  was  not  content  to  pass  upon  the  simple  ques- 
tion of  fact.    It  went  out  of  its  way,  we  repeat,  to  discuss  the 
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purpose  of  the  strike  and  the  form  of  the  agreement  which  had 
existed  between  the  men  and  the  company.  It  is  this  unnecessary 
and  irrelevant  discussion  which  led  the  court  to  express  its  opin- 
ion of  the  ''closed  shop,"  the  right  of  the  non-union  men  to  work 
with  union  men,  and  so  forth. 

The  purpose  of  the  strike,  it  seems,  was  to  compel  the  com- 
pany to  execute  certain  agreements  with  three  different  unions. 
The  agreements  were  identical,  and  the  first  article  of  each  of 
them  was  as  follows  : 

The  party  of  the  first  part  hereby  agrees  to  employ  none  but  members 
of  the  aforesaid  organizations  or  those  whocarry  the  regular  working  card 
of  the  said  organizations,  provided  the  various  crafts  will  furnish  such 
competent  help  as  may  be  required  by  the  party  of  the  first  part  within  24 
hours  after  notification. 

This  article,  the  court  says,  was  unlawful  and  opposed  to  pub- 
lic policy.  The  attempt  to  compel  the  company  to  execute  it  was 
an  unlawful  attempt.   The  purpose  of  the  strike  was  unlawful. 

Let  us  humbly  thank  this  court  for  stopping  here.  It  might 
have  added  that  the  strike  itself,  called  for  an  unlawful  purpose, 
was  unlawful;  a  conspiracy  to  commit  an  unlawful  act,  or  to  force 
the  company  to  commit,  in  partnership  with  the  union,  an  unlaw- 
ful act.   We  are  surprised  at  the  court's  lack  of  courage. 

It  is  just  as  reasonable  and  fair  to  declare  a  strike  illegal  as 
it  is  to  declare  the  purpose  of  the  strike  illegal.  The  newspapers 
which  praised  the  "splendid  opinion"  did  not  see  this  or  they 
would  have  rejoiced  in  the  discovery  of  a  ''simple  method  of  pro- 
hibiting and  suppressing  all  strikes  for  the  union  shop." 

Let  us  see  how  the  court  reasoned  itself  into  the  opinion  that 
an  employer  should  not  agree  to  employ  only  members  of  a  cer- 
tain union,  and  that  members  of  a  union  may  not  ask  him  to 
enter  into  such  an  agreement  of  his  own  free  will  and  from  mo- 
tives of  lawful  interest.  It  is  necessary  to  quote  from  the  opinion 
at  length,  which  we  do  as  follows : 

Article  i  of  the  agreement  strikes  at  the  right  of  contract  and  pro- 
vides that  complainant  shall  employ  none  but  members  of  the  several 
unions,  thus  discriminating  in  favor  of  one  class  of  men  and  excluding  all 
others.  In  Matthews  v.  The  People,  202  111.  389,  the  court,  discussing  the 
constitutionality  of  the  free  employment  agency  act,  says  (page  401)  :  "An 
employer  whose  workmen  have  left  him  and  gone  on  a  strike,  particularly 
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when  they  have  done  so  without  any  justifiable  cause,  is  entitled  to  con- 
tract with  other  laborers  or  workmen  to  fill  the  places  of  those  who  have 
left  him.  Any  workman  seeking  work  has  a  right  to  make  a  contract  with 
such  employer  to  work  for  him  in  the  place  of  any  one  of  the  men  who 
have  left  him  to  go  out  upon  a  strike.  Therefore,  the  prohibition  contained 
in  section  8  strikes  at  right  of  contract,  both  on  the  part  of  the  laborer  and 
of  the  employer.  It  is  now  well  settled  that  the  privilege  of  contracting  is 
both  a  liberty  and  a  property  right.  Liberty  includes  the  right  to  make 
and  enforce  contracts,  because  the  right  to  make  and  enforce  contracts  is 
included  in  the  right  to  acquire  property.  Labor  is  property.  To  deprive 
the  laborer  and  the  employer  of  this  right  to  contract  with  one  another  is 
to  violate  section  2  of  article  2  of  the  constitution  of  Illinois,  which  pro- 
vides that  'no  person  shall  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law.'  It  is  equally  a  violation  of  the  fifth  and  fourteenth 
amendments  of  the  constitution  of  the  United  States.  The  provision  em- 
bodied in  section  8  'is  a  discrimination  between  different  classes  of  citizens 
founded  on  no  justifiable  ground  and  an  attempt  to  exercise  legislative 
power  in  behalf  of  certain  classes  and  against  other  classes,  whether  labor- 
ers seeking  work  or  employers.  It  falls  under  the  condemnation  of  the 
constitution.' " 

The  agreements  in  question  would  if  executed,  tend  to  create  a  monop- 
oly in  favor  of  the  members  of  the  different  unions  to  the  exclusion  of 
workmen  not  members  of  such  unions,  and  are,  in  this  respect,  unlawful. 
Contracts  tending  to  create  a  monopoly  are  void. 

The  legislature  of  the  state  can  not  create  a  monopoly.    .    .  . 

We  know  of  no  well  considered  case,  or  indeed,  of  any  case,  holding 
that  a  combination  of  persons  to  injure  the  business  of  another  is  not  un- 
lawful. That  the  appellants,  and  others  associated  with  them,  acted  in  con- 
cert in  unlawfully  endeavoring  to  injure,  and,  in  fact,  injuring  complain- 
ant's business  for  an  unlawful  purpose,  is  fully  sustained  by  the  evidence. 

This  long  quotation  is  a  jumble  of  fallacies  and  dangerous 
half-truths.    Let  us  begin  with  the  last  paragraph. 

There  are  decisions  without  number  holding  that  "a,  combina- 
tion of  persons  to  injure  the  business  of  another  is  not  unlawful."" 
The  court  does  not  differentiate  between  injury  which  results 
from  wrong  doing  and  aggressive  interference  with  the  business 
of  another,  and  injury  which  results  from  passive  policies. 

A  peaceable  strike  may  injure  the  business  of  an  employer 
very  seriously;  as,  for  example,  when  it  is  ordered  at  a  particu- 
larly inconvenient  time  for  the  employer. 

Does  that  injury  make  the  strike  unlawful? 

It  has  been  decided  scores  of  times  that  it  does  not. 

Persuasion,  peaceable  picketing,  and  free  speech  may  injure 
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an  arrogant  employer  whose  methods  are  oppressive  to  decent 
men,  but  that  does  not  make  persuasion  and  free  speech  by  strik- 
ers and  pickets  unlawful.  A  court  which  does  not  admit  and  state 
this  distinction  in  a  discussion  of  ''injury"  by  combinations  will 
not  hesitate  to  hold  the  union  shop  to  be  unlawful. 

Agreements  for  the  closed  shop,  says  the  court,  are  void  be- 
cause they  tend  to  create  a  monopoly;  because  they  discriminate 
against  workmen  who  are  not  members  of  unions. 

Think  of  the  absurdity  of  this  argument ! 

Does  not  any  contract  with  A  exclude  B,  C,  D,  and  all  the 
rest?  Let  the  reader  mentally  question  himself  somewhat  as 
follows  : 

"If  I  have  work  to  do  am  I  bound  to  give  it  to  a  dozen  men 
instead  of  to  one  man?" 

"If  I  am  a  real  estate  owner  and  build  a  whole  row  of  houses 
must  I  employ  as  many  architects  and  contractors  as  there  are 
houses  in  the  row  ?" 

"If  I  am  an  owner  of  a  mill  and  need  raw  material  for  the 
production  of  cotton  cloth  must  I  buy  my  cotton  of  a  number  of 
parties  ?" 

"Does  any  law  prohibit  my  making  a  contract  with  one  planter 
for  all  the  raw  cotton  I  need  ?" 

What  difference  is  there  between  buying  raw  material  or  tools 
and  machinery  and  employing  labor  ? 

Is  the  employer  obliged  to  make  individual  contracts  with 
workmen  ? 

Is  it  the  business  of  any  one  whether  he  employs  union  men  or 
non-union  men? 

If  it  is  not,  and  if  he  chooses  to  make  a  contract  with  a  union, 
has  anybody  the  right  to  object? 

It  will  be  objected,  perhaps,  that  a  contract  to  employ  certain 
men  is  not  the  same  thing  in  law  and  public  policy  as  a  contract 
directly  excluding  certain  classes  of  men  from  employment.  The 
difference,  it  may  be  argued,  is  between  agreeing  to  employ  cer- 
tain persons  and  pledging  one's  self  not  to  employ  anybody  whO' 
does  not  belong  to  a  class  or  organization. 

If  this  is  what  the  Illinois  court,  in  its  "radical"  opinion^ 
meant  to  say,  then  the  mountain  has  once  more  brought  forth  a 
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mouse.  The  decision  is  not  in  that  case  a  decision  against  the 
closed  shop,  but  against  a  certain  phase  of  the  question.  Suppose 
we  change  the  article  of  the  Chicago  contract  and  make  it  read 
thus : 

"The  party  of  the  first  part  hereby  agrees  to  apply  for  such 
labor  as  he  shall  require  to  the  aforesaid  organization ;  and  the 
party  of  the  second  part  agrees  to  supply  such  competent  help  as 
may  be  required  at  rates  of  zvages  herein  specified." 

This  would  give  the  parties  the  union  shop,  or,  as  our  oppo- 
nents term  it,  the  closed  shop,  but  nothing  would  be  said  in  the 
agreement  about  excluding  non-union  men.  Would  such  a  con- 
tract be  unlawful?  Would  it  be  in  conflict  with  any  provision  of 
the  constitution  any  more  than  a  contract  with  a  corporation  for 
all  the  material  or  machinery  of  a  certain  shop? 

The  enemies  of  the  rmion  shop  can  not  destroy  the  right  of 
union  men  to  refuse  to  work  with  non-union  men. 

When  the  above  facts  are  intelligently  kept  in  view  the  objec- 
tion to  the  closed  shop  reduces  itself  to  absurdity. 

If  these  lawyers  and  judges  had  the  courage  of  their  preju- 
dices they  would  deny  the  right  to  strike,  the  right  of  labor  to 
work  or  not  to  work,  and  the  right  of  free  contract  for  the  supply 
of  labor. 

As  long  as  we  have  the  right  to  choose  our  associates  and  the 
right  to  quit  work  without  giving  any  reason  the  fight  on  the 
union  shop  is  futile. 

Organized  labor  has  the  right  to  make  its  owii  terms,  and 
its  terms  include,  wherever  that  is  expedient  and  possible,  the 
union  shop.  Specious  and  foolish  decisions  can  not  do  us  any 
serious  harm. 

We  are  interested  in  facts ;  not  in  legal  fictions. 
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THE  LNION  In  our  last  issue  we  discussed  at  proper  length 

SHOP  CONTRACT  the  alleged  decision  of  the  Chicago  appellate 
DECISION.  court  declaring  a  union  shop  contract  an  ille- 

gal and  criminal  attempt  at  creating  a  monopoly  of  labor.  We 
return  to  the  subject  first,  because  of  its  current  importance; 
second,  because  of  the  various  antagonistic  employers'  associa- 
tions assiduously  exploiting  the  conditions  and  inspiring  dishonest 
newspaper  editorials  that  are  designed  to  mislead  the  alleged  in- 
telligence of  their  readers;  and  thirdly,  because  two  inferior 
judges  of  two  inferior  courts  have  since  rendered  similar  de- 
cisions. 

The  foolish,  impractical,  or  fanatical  employers'  associations 
might  as  well  understand  that  the  hypocritical  propaganda  will 
not  exert  the  influence  they  would  like  to  secure  from  it.  Its  in- 
sincerity is  too  plain. 

The  "closed"  shop  may  not  always  be  worth  striking  for,  but 
that  organized  labor  will  decide  for  itself.  It  will  not  ask  preju- 
diced or  blind  or  shallow  judges  when  to  insist  upon  it  and  when 
not.  No  amount  of  legal  sophistry  will  cause  us  to  give  up  the 
right  of  contract — of  free  contract. 

Even  if  all  the  courts  of  the  country  should  decide  that  the 
union  shop  contract  is  illegal,  an  impossible  supposition,  the  union 
shop  would  not  disappear.  The  only  result  would  be  that  no  such 
contract  would  be  made ;  the  condition  would  be  enforced  without 
written  contract. 

You  can  not,  the  courts  of  the  whole  United  States  can  not, 
force  American  citizens  to  work  for  employers  they  do  not  trust 
or  like,  or  associate  with  workmen  they  do  not  like  or  respect. 

Men  can  not  be  imprisoned  for  refusing  to  work  under  certain 
conditions  and  the  injunction  can  not  be  employed  in  such  a  case. 

When  the  union  shop  is  necessary  it  will  be  established;  the 
only  way  to  prevent  it  is  to  restore  slavery,  and  this  even  the  em- 
ployers' associations  will  find  too  large  a  job  for  their  hired  men 
and  subservient  lawyers  and  judges. 

We  believe  in  contract  and  fair  agreement,  but  if  the  "mas- 
ters" shall  make  it  impossible  to  make  contracts,  organized  labor 
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will  protect  its  rights  and  liberties  without  contract.  The  desper- 
ate anti-union  campaign  will  end  in  ignominious  failure. 

So  much  for  the  practical  phase.  On  the  theoretical  side  there 
are  interesting  developments  to  note.  The  so-called  Judge  Adams' 
decision  has  not  been  received  in  legal  circles  with  the  enthusiasm 
which  the  hypocritical  employers'  association  and)their  hired  attor- 
neys expected.  It  has  been  ridiculed  and  called  shallow  to  the 
point  of  absurdity  by  the  leading  lawyers  of  the  country,  and  we 
do  not  fear  that  other  courts  of  high  jurisdiction  will  follow  it. 

We  would  call  attention  to  a  symposium  in  the  July  number 
of  the  Monthly  Review  of  the  Civic  Federation  on  the  question  of 
the  "closed"  shop.  Eight  lawyers  discussed  the  Adams  opinion 
and  only  one  of  them,  a  corporation  and  trust  attorney  of  Chicago, 
opposed  the  view  that  a  union  shop  contract  is  void  and  contrary 
to  public  policy.  Some  of  these  articles  used  language  nearly  as 
strong  as  that  which  we,  a  lay  critic,  used  in  our  editorial  last 
month.   Let  us  give  a  few  extracts : 

Mr.  John  Frankenheimer,  of  New  York,  says :  "There  can  be 
nothing  illegal  in  the  efforts  of  unionists  to  make  the  shop  in 
which  they  work  a  union  shop,  that  is,  to  agree  with  the  employer 
as  a  condition  of  rendering  services  to  him  that  he  will  employ 
only  members  of  the  union.  The  employer  is  at  liberty  to  refuse 
to  limit  employment  to  unionists,  but  if  he  does  this  the  unionist 
must  be  at  liberty  to  cease  to  work  for  him,  that  is,  to  strike." 

Mr.  John  B.  Parsons,  of  New  York,  writes :  "They  (working- 
men)  may  strike  without  notice  and  under  circumstances  which 
are  most  favorable  to  the  accomplishment  of  their  wishes,  even  if 
most  injurious  to  their  employers,  always  provided  that  they  do 
not  resort  to  criminal  means  or  to^  anything  which  is  in  the  nature 
of  intimidation  or  violence,  and  equally  do  I  understand  that  in 
the  absence  of  statutory  legislation  to  the  contrary  it  is  the  right 
of  employers  to  employ  or  not  to  employ  whom  they  choose,  and 
to  make  with  their  workmen  any  agreements  which  are  for  mutual 
interests,  etc." 

Mr.  William  V.  Rooker,  of  Indianapolis,  says:  "It  is  to  be 
supposed  that  if  some  paper  manufacturer  were  to  agree  that 
for  a  certain  price  for  a  certain  quality  he  would  for  a  certain 
time  furnish  the  Chicago  Tribune  all  its  white  paper,  that  contract. 
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according  to  Judge  Adams,  would  create  a  monopoly  and  be  void. 
.  .  .  Judge  Adams  seems  to  be  suffering  from  judicial  strabis- 
mus to  the  extent  that  he  can  not  see  that  the  employers'  constitu- 
tional right  to  contract  would  be  destroyed  rather  than  conserved 
by  such  a  rule." 

]Mr.  Jackson  H.  Ralston,  of  Washington,  D.  writes :  "The 
learned  court  ignores  the  fact  that  labor  is  property,  so  to  speak, 
in  the  hands  of  the  laborer  quite  as  much  as  a  right  to  do  business 
is  property  in  the  hands  of  the  head  of  a  mercantile  estabHshment. 
.  .  .  Suppose  they  (organized  workmen)  unitedly  determine 
not  to  labor  in  association  with  negroes  or  under  a  red-haired 
foreman  or  with  men  of  another  nationality,  why  may  they  not 
do  so?  In  so  doing  they  simply  dispose  of  their  own  property 
rights  as  deemed  meet  to  them." 

Mr.  Louis  B.  Brandeis,  of  Boston,  writes :  ''It  does  not  inter- 
fere with  an  employer's  right  of  contract  to  induce  him  to  enter 
into  a  certain  contract.  Every  contract  which  any  person  enters 
into  interferes  in  some  way  with  his  future  freedom  of  contract 
of  other  action.  That  is  the  very  purpose  of  entering  into  a  con- 
tract. The  ''right  of  contract"  is  the  right  to  restrict  one's  free- 
dom of  action.  No  sufficient  reason  suggests  itself  why  he  (an 
employer)  should  not  be  permitted  to  agree  in  advance  for  a  lim- 
ited time  or  until  further  notice  to  employ  only  union  men." 

These  several  quotations,  brief  as  they  are,  cover  the  ground 
of  the  Adams  dictum.  The  points  made  by  these  legal  writers 
were  put  forth  in  our  criticism  of  the  Chicago  case,  and  we  need 
not  emphasize  them  beyond  repeating  and  summarizing  the  argu- 
ments thus : 

Judge  Adams  was  not  called  upon  to  deal  with  the  question 
of  the  "closed  shop"  at  all,  and  his  "opinion"  on  it  is  not  judicial 
or  authoritative.  It  is  a  mere  obiter  dictum  which  Chicago  em- 
ployers and  unionists  are  at  liberty  to  disregard. 

The  union  shop  does  not  destroy  the  right  of  free  contract, 
but  conserves  it  and  is  based  upon  it.  It  is  an  exercise  of  the 
right  to  work  or  not  to  work  and  of  the  right  to  determine  where, 
when,  and  with  whom  one  shall  work. 

The  employer's  right  of  contract  is  not  abridged  by  the  union 
shop,  since  it  is  offered  to  him  as  an  economic  advantage,  which 
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he  is  free  to  accept  or  reject.  When  he  chooses  to  accept  it  he 
hmits  his  freedom  no  more  than  in  any  case  of  a  contract  with  a 
particular  person  or  corporation  for  a  particular  purpose. 

The  union  shop  is  not  contrary  to  public  policy,  because  public 
policy  demahds  above  all  things  the  preservation  of  the  rights  of 
contract.  It  is  true  that  the  ''closed"  shop  or  union  shop  contract, 
like  contracts  for  the  supply  of  raw  material,  machinery,  etc.,  by 
particular  persons,  "tends  to  create  limited,  partial  monopolies," 
but  the  law  never  has  and  does  not  now  penetrate  against  "limited, 
partial  monopolies." 

In  short  the  decisions  against  the  union  or  "closed"  shop  are 
founded  on  ignorant  or  prejudiced  perversion  of  all  contract  law 
and  fundamental  individual  rights. 

There  is  no  authority  either  in  common  or  statute  law  for  such 
decisions  and  they  represent  nothing  more  than  the  confusion  or 
bias  of  judges  living  and  moving  in  a  capitalist,  anti-union  envir- 
onment. 
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